©O© 00 N O O

10
11
12
13
14
15
16
17
18

Z-1060. 1

HOUSE BI LL 2815

St ate of WAshi ngt on 590th Legislature 2006 Regul ar Session

By Representatives Sinpson, Jarrett, Springer and Lantz; by request
of Departnent of Community, Trade, and Econom c Devel opnent

Read first tinme 01/13/2006. Referred to Comm ttee on Local Governnent.

AN ACT Relating to clarifying the best available science
requi renents to protect critical areas; and anending RCW 36. 70A. 172,
36. 70A. 280, 36. 70A. 290, and 36. 70A. 300.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGITON:
Sec. 1. RCW 36. 70A. 172 and 1995 ¢ 347 s 105 are each anended to

read as foll ows:
(1) In designating and protecting critical areas under this

chapter, counties and cities shall include the best avail able science
in developing policies and devel opnent regulations to protect the
functions and values of critical areas. In addition, counties and

cities shall give special consideration to conservation or protection
measures necessary to preserve or enhance anadronous fisheries.

(2) If it determ nes that advice fromscientific or other experts
is necessary or wll be of substantial assistance in reaching its
deci sion, a growth managenent hearings board may retain scientific or
other expert advice to assist in reviewing a petition under RCW
36. 70A. 290 that involves critical areas. The growth rmanagenent
hearings boards are directed to adopt procedures and criteria for
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retaining scientific or other experts under this section and RCW
36. 70A. 270.

(3) In the developnent of critical areas policies and devel opnent
requl ations, counties and cities nust address each of the follow ng on
the record:

(a) To denpbnstrate that the best avail able science was incl uded:

(i) The specific policies and devel opnent requlations adopted to
protect the functions and values of critical areas; and

(ii) The sources of best available scientific information included
in the decision nmaking; and

(b) Any other information, including legal, social, cultural,
econom c, and political information, and other prograns that nay have
been included in developing critical areas policies and requl ations.

(4)(a) The departnent, in collaboration with other state agencies
with jurisdiction and expertise, nay adopt witten managenent
recommendations for optional use by cities and counties in protecting
the functions and values of one or nore critical areas listed in RCW
36. 70A. 030(5) .

(b) State agencies nust include the best available science in
devel opi ng managenent recommendations for protecting the functions and
values of critical areas, with consideration of regional differences
anong critical areas.

(c) Managenent recommendations for cities and counties proposed by
the departnent in collaboration with other state agencies under this
subsection nust be approved through the follow ng process:

(i) The proposed nmanagenent recomendations shall be submitted for
technical review by scientists and other professionals with expertise
in the relevant scientific and professional disciplines. The review ng
scientists and other professionals wth expertise shall be from
organi zations including but not limted to academ c institutions;
federal, state, local, and tribal governnents; and the private sector
The results of this technical review nust be summarized in witing and
nmade available on the departnent's web site;

(ii) Follow ng conpletion of the technical review process in (c)(i)
of this subsection, notice of the proposed nanagenent recomendati ons
must be published in the state register, and the departnent nust
maintain the full text of the proposed managenent reconmendations on
its web site and accept public comment for a mninumof sixty days from
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the date of publication. Coments received during this public review
period nmust be nade available on the departnent's web site, and will be
considered by the departnent, in collaboration with other state
agencies with jurisdiction and expertise. Summaries may be provided in
lieu of volum nous or repetitive coments;

(iii) At the close of the technical review process and the public
review period, the departnent nay adopt the nmanagenent recommendati ons
by causing a notice of proposed nmanagenent recommendations for
protecting the functions and values of critical areas to be published
in the state reqgister and on the departnent's web site. Notice shal
also be provided to persons submtting conments on the proposed
managenent recommendations during the public review period; and

(iv) At the end of sixty days fromthe date the notice of proposed
managenent recomendations for protecting the functions and val ues of
critical areas is published in the state register, if no petition for
review of the managenent recommendation has been filed under RCW
36. 70A. 290, the departnent shall cause a notice of adoption of fina
managenent recomendations for protecting the functions and val ues of
critical areas to be published in the state register and on the
departnent's web site. |If a petition for reviewis filed within sixty
days, the publication of a notice of final nanagenent recomendati ons
for protecting the functions and values of critical areas shall be

del ayed until the petition is finally resolved and the nmnagenent
recommendations are found to conply with this chapter.
(d) At | east once every five vyears, the departnent, in

collaboration wth other state agencies wth jurisdiction and
expertise, shall review and, if necessary to incorporate best available
science that has becone available or otherwse to conply with this
chapter, update the nanagenent recomendations adopted under this
subsection. The departnent shall cause a notice of proposed update of
managenent recomendations for protecting the functions and val ues of
critical areas or a notice of a decision not to update nanagenent
recommendations for protecting the functions and values of critica
areas to be published in the state reqgister and on the departnent's web
Site.

(i) Followng publication of a notice of proposed update of
managenent reconmendat i ons, anendnent s to t he managenent
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recommendati ons shall be adopted through the process set forth in (c)
of this subsection and shall be appealable in the sane nanner and to
the sanme extent as the initial nmanagenent recommendati ons.

(ii) Follow ng publication of a notice of a decision not to update
managenent recomendations, any interested person nay file a petition
for review of the departnent's decision within the tine provided in RCW
36. 70A. 290(3) . The sole issue before the growh managenent hearings
board shall be whether the departnent's decision not to update
managenent recomendations under (d) of this subsection was clearly
erroneous.

(e) Where a county or city states specifically that it has chosen
to develop and adopt all or a portion of its critical areas policies
and requl ations through application of final nmanagenent reconmendati ons
adopt ed under this subsection, the growth managenent hearings board or
a reviewng court shall review the county or <city policies and
requlations only for consistency with those portions of the final
managenent recommendati ons specified by the county or city. The board
or court shall review all other portions of critical areas policies and
requlations for conpliance with subsections (1) and (3) of this
section.

(f) Where a county or city chooses not to apply final managenent
recommendati ons adopted under this section when developing its critical
areas policies and requlations, the growh nmanagenent heari ngs board or
a reviewng court shall review the policies and regulations for
conpliance with subsections (1) and (3) of this section.

(g) A growth managenent hearings board or a review ng court shal
not consider final nanagenent recomendations adopted under this
subsection to be the only neans of conplying wth this chapter's
critical areas protection requirenents and best available science
requi renents, nor shall a board or court consider final nanagenent
recomendations to establish a mninmm standard for identifying the
best available science or protecting the functions and values of
critical areas.

(h) This subsection does not alter the requirenents in RCW
36. 70A. 106.

Sec. 2. RCW36.70A.280 and 2003 ¢ 332 s 2 are each anmended to read
as foll ows:
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(1) A growh managenent hearings board shall hear and determ ne
only those petitions alleging either:

(a) That a state agency, county, or city planning under this
chapter is not in conpliance with the requirenents of this chapter,
chapter 90.58 RCW as it relates to the adoption of shoreline master
prograns or amendnents thereto, or chapter 43.21C RCWas it relates to
pl ans, devel opnent regulations, or amendnents, adopted under RCW
36. 70A. 040 or chapter 90.58 RCW ((e+))

(b) That the twenty-year growh managenent planning popul ation
proj ections adopted by the office of financial nmanagenment pursuant to
RCW 43. 62. 035 shoul d be adjusted; or

(c) That nmanagenent recommendations adopted by the departnent under
RCW 36.70A.172(4) do not conply wth the requirenents of RCW
36. 70A. 172(4), or that the departnent's decision not to update
managenent recommendations under RCW 36.70A.172(4)(d) is clearly
erroneous. Any appeal under this subsection (1)(c) must be heard by a
panel conprised of at least two nenbers fromeach of the three growh
managenent heari ngs boards.

(2) Except for petitions filed under subsection (1)(c) of this
section, a petition my be filed only by: (a) The state, or a county
or city that plans wunder this chapter; (b) a person who has
participated orally or in witing before the county or city regarding
the matter on which a review is being requested; (c) a person who is
certified by the governor within sixty days of filing the request with
the board; or (d) a person qualified pursuant to RCW 34.05.530. A
petition may be filed under subsection (1)(c) of this section only by
a person who has submtted comments during the public review period
specified in RCW36. 70A. 172(4) (c) (ii).

(3) For purposes of this section "person" neans any i ndividual
partnership, corporation, association, state agency, governnental
subdivision or wunit thereof, |Indian tribe, or public or private
organi zation or entity of any character.

(4) To establish participation standi ng under subsection (2)(b) of
this section, a person nmust show that his or her participation before
the county or city was reasonably related to the person's issue as
presented to the board.

(5) When considering a possible adjustnment to a grow h managenent
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pl anni ng popul ation projection prepared by the office of financial
managenent, a board shall <consider the inplications of any such
adj ustnent to the popul ation forecast for the entire state.

The rationale for any adjustnment that is adopted by a board nust be
docunented and filed with the office of financial managenent within ten
wor ki ng days after adopti on.

If adjusted by a board, a county growh nanagenent planning
popul ation projection shall only be used for the planning purposes set
forth in this chapter and shall be known as a "board adjusted
popul ation projection”. None of these changes shall affect the
official state and county popul ation forecasts prepared by the office
of financial managenent, which shall continue to be used for state
budget and pl anni ng pur poses.

Sec. 3. RCW 36.70A.290 and 1997 c¢ 429 s 12 are each anended to
read as foll ows:

(1) Al requests for reviewto a growh managenent hearings board
shall be initiated by filing a petition that includes a detailed
statenment of issues presented for resolution by the board. The board
shall render witten decisions articulating the basis for its hol di ngs.
The board shall not issue advisory opinions on issues not presented to
the board in the statenent of issues, as nodified by any prehearing
order.

(2) Al petitions relating to whether or not an adopted
conprehensive plan, developnent regulation, or pernmanent anmendnent
thereto, is in conpliance with the goals and requirements of this
chapter or chapter 90.58 or 43.21C RCWnust be filed wthin sixty days
after publication by the | egislative bodies of the county or city.

(a) Except as provided in (c) of this subsection, the date of
publication for a city shall be the date the city publishes the
ordi nance, or summary of the ordinance, adopting the conprehensive plan
or devel opnent regqgul ati ons, or anendnent thereto, as is required to be
publ i shed.

(b) Pronptly after adoption, a county shall publish a notice that
it has adopted the conprehensive plan or devel opnent regul ations, or
amendnent thereto.

Except as provided in (c) of this subsection, for purposes of this
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section the date of publication for a county shall be the date the
county publishes the notice that it has adopted the conprehensive pl an
or devel opnent regul ati ons, or anendnent thereto.

(c) For local governnents planning under RCW 36. 70A. 040, pronptly
after approval or disapproval of a |ocal governnent's shoreline naster
program or anmendnent thereto by the departnent of ecol ogy as provided
in RCW90.58.090, the local governnent shall publish a notice that the
shoreline master program or anendnent thereto has been approved or
di sapproved by the departnent of ecol ogy. For purposes of this
section, the date of publication for the adoption or anendnent of a
shoreline master program is the date the |ocal governnent publishes
notice that the shoreline master program or anmendnent thereto has been
approved or disapproved by the departnent of ecol ogy.

(3) Al petitions relating to whether nanagenent reconmendations
adopted by the departnent under RCW 36.70A 172(4) conply wth the
requi renents of RCW 36. 70A.172(4) nust be filed within sixty days after
the notice of proposed managenent recomendations for protecting the
functions and values of critical areas is published in the state
regi ster pursuant to RCW 36. 70A.172(4)(c) (iii).

(4) Unless the board dism sses the petition as frivolous or finds
that the person filing the petition |acks standing, or the parties have
filed an agreenent to have the case heard in superior court as provided
in RCW 36. 70A. 295, the board shall, within ten days of receipt of the
petition, set a tine for hearing the matter.

((64»)) (5) The board shall base its decision on the record
devel oped by the city, county, or the state and supplenented wth
additional evidence if the board determnes that such additional
evi dence woul d be necessary or of substantial assistance to the board
in reaching its decision

((65))) (b)) The board, shall consolidate, when appropriate, all
petitions involving the review of the sane conprehensive plan or the
sane devel opnent regul ati on or regul ations.

Sec. 4. RCW 36.70A.300 and 1997 c¢ 429 s 14 are each anended to
read as foll ows:

(1) The board shall issue a final order that shall be based
exclusively on whether or not a state agency, county, or city is in
conpliance wth the requirenments of this chapter, chapter 90.58 RCW as
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it relates to adoption or anendnent of shoreline master prograns, or
chapter 43.21C RCW as it relates to adoption of plans, devel opnent
regul ations, and amendnents thereto, under RCW 36. 70A. 040 or chapter
90. 58 RCW

(2)(a) Except as provided in (b) and (c) of this subsection, the
final order shall be issued within one hundred eighty days of receipt
of the petition for review, or, if multiple petitions are filed, within
one hundred eighty days of receipt of the last petition that is
consol i dat ed.

(b) The board may extend the period of time for issuing a decision
to enable the parties to settle the dispute if additional time is
necessary to achieve a settlenent, and (i) an extension is requested by
all parties, or (ii) an extension is requested by the petitioner and
respondent and the board determines that a negotiated settlenent
between the remaining parties could resolve significant issues in
di spute. The request nust be filed with the board not |ater than seven
days before the date scheduled for the hearing on the nmerits of the
petition. The board may authorize one or nore extensions for up to
ni nety days each, subject to the requirenents of this section

(c) In a review under RCW 36. 70A. 280(1) (c), the board shall issue
a final order wthin tw hundred seventy days of receipt of the
petition for review, or, if multiple petitions are filed, within one
hundred eighty days of receipt of the last petition that is
consolidated. The board nmay extend this deadline as provided in (b) of
this subsection.

(3) In the final order, the board shall either:

(a) Find that the state agency, county, or city is in conpliance
with the requirenents of this chapter, chapter 90.58 RCWas it relates
to the adoption or anendnent of shoreline nmaster prograns, or chapter
43.21C RCWas it relates to adoption of plans, devel opnent regul ations,
and anendnents thereto, under RCW 36. 70A. 040 or chapter 90.58 RCW or

(b) Find that the state agency, county, or city is not in
conpliance with the requirenents of this chapter, chapter 90.58 RCW as
it relates to the adoption or anendnent of shoreline master progranmns,
or chapter 43.21C RCWas it relates to adoption of plans, devel opnent
regul ations, and amendnents thereto, under RCW 36. 70A. 040 or chapter
90.58 RCW in which case the board shall remand the matter to the
affected state agency, county, or city. The board shall specify a
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reasonable tine not in excess of one hundred eighty days, or such
| onger period as determ ned by the board in cases of unusual scope or
conplexity, within which the state agency, county, or city shall conply
with the requirenents of this chapter. The board nmay require periodic
reports to the board on the progress the jurisdiction is nmaking towards
conpl i ance.

(4) Unless the board nmakes a determnation of invalidity as
provided in RCW 36. 70A. 302, a finding of nonconpliance and an order of
remand shall not affect the wvalidity of conprehensive plans and
devel opnent regul ations during the period of renmand.

(5) Any party aggrieved by a final decision of the hearings board
may appeal the decision to superior court as provided in RCW 34.05.514
or 36.01.050 within thirty days of the final order of the board.

~-- END ---
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